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Lydia Pallas Loren , REDEFINING THE MARKET FAILURE APPROACH TO FAIR USE

IN AN ERA OF COPYRIGHT PERMISSION SYSTEMS, Journal of Intellectual Property Law,
Volume 5 Fall 1997
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(4) not aright, but a privilege

% Paul Coldstein, Copyright Principle: Law and Practice, P182
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" Fair useis an affirmative defense. As such, it isaprivilege, not aright, Patry, supra,
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44 63
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Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,

including such use by reproduction in copies or phonorecords or by any other means specified by

that section, for purposes such as criticism, comment, news reporting, teaching (including multiple

copies for classroom use), scholarship, or research, is not an infringement of copyright. In

determining whether the use made of a work in any particular case is a fair use the factors to be

considered shall include —

(Dthe purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;

(2)the nature of the copyrighted work;

(3)the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and

(4)the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar afinding of fair use if such finding is made

upon consideration of all the above factors.


http://www.copyright.gov/title17/92chap1.html
http://www.copyright.gov/title17/92chap1.html
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1967
63

(The Right of Reproduction) 9

63 Stephen M. Stewart, International Copyright and Neighboring Rights, 1983, at

108-109 [hereafter “ Stewart”]
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( 1 )64
(3 )
9 2 9
2 66
1. (in certain special cases)
2. (does not conflict with a normal

exploitation of the work)
3. (does not unreasonably
prejudice the | egitimate interests of the author)®’
9 2

107

case by case

64 Authors of literary and artistic works protected by this Convention shall have the exclusive right of
authorizing the reproduction of these works, in any manner or form. Id., at art. 9(1).

65 Any sound or visual recording shall be considered as a reproduction for the purposes of this
Convention. 1d., at art. 9(3).
66 (three-part test), Tyler G Newby, What's Fair Here Is Not Fair
Everywhere: Does the American Fair Use Doctrine Violate International Copyright Law? Stanford
Law Review, 1999, at 1647. [hereafter “Newby”]

®7 |t shall be a matter for legislation in the countries of the Union to permit the reproduction of such
works in certain specia cases, provided that such reproduction does not conflict with a normal
exploitation of the work and does not unreasonably prejudice the legitimate interests of the author.”

Berne Convention, at art 9(2).
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(37)
(52) (121)
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91 The court held that the purpose and character of the use was of a noncommercial, nonprofit type.

Placing a tape in the VCR and taping a show on one channel while watching another "increased
access to television programming.
This furthers the "public interest in increasing access to television programming, an interest that
"is consistent with the First Amendment policy of providing the fullest possible access to
information.” The Court described the nature of the work as being free to anyone who owned a
television who could normally watch the show at its regularly scheduled time. Bruce R.
CURRENT PUBLIC LAW AND POLICY ISSUES: INFORMATION WANTS TO BE FREE
Poquette, Hamline J. Pub. L. & Pol'y 175, Hamline Journal of Public Law & Policy, Fall, 2000.

92 (ErschOpfungsgrundsatz) (Doctrine of Exhaustion)

% 2002
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112 (a)

94

95

1
94 (a)(1) Notwithstanding the provisions of section 106, and except in the case of a motion picture or
other audiovisua work, it is not an infringement of copyright for a transmitting organization
entitled to transmit to the public a performance or display of a work, under a license, including
a statutory license under section 114(f), or transfer of the copyright or under the limitations on
exclusive rights in sound recordings specified by section 114 (a) or for a transmitting
organization that is a broadcast radio or television station licensed as such by the Federa
Communications Commission and that makes a broadcast transmission of a performance of a
sound recording in a digital format on a nonsubscription basis, to make no more than one copy
or phonorecord of a particular transmission program embodying the performance or display,
if —

% (A)the copy or phonorecord is retained and used solely by the transmitting organization that made

it, and no further copies or phonorecords are reproduced from it; and
(B)the copy or phonorecord is used solely for the transmitting organization's own transmissions

within itslocal service area, or for purposes of archival preservation or security; and

(C)unless preserved exclusively for archival purposes, the copy or phonorecord is destroyed

within six months from the date the transmission program was first transmitted to the public.
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% 1905 114

112 €)

o7 (2) In a case in which a transmitting organization entitled to make a copy or phonorecord under
paragraph (1) in connection with the transmission to the public of a performance or display of a
work is prevented from making such copy or phonorecord by reason of the application by the
copyright owner of technical measures that prevent the reproduction of the work, the copyright
owner shall make available to the transmitting organization the necessary means for permitting
the making of such copy or phonorecord as permitted under that paragraph, if it is
technologically feasible and economically reasonable for the copyright owner to do so. If the
copyright owner fails to do so in a timely manner in light of the transmitting organization's
reasonable business requirements, the transmitting organization shall not be liable for aviolation
of section 1201(a)(1) of this title for engaging in such activities as are necessary to make such
copies or phonorecords as permitted under paragraph (1) of this subsection.

98 90

% the exclusive right of authorizing the communication of their works to the public by
radio-communication. Rome Revision of 1928, at art. 11bis(1) cite from Peter Burger, supra, at 28.

10014, at art. 11bi(2).
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% {0 determine the regulations for ephemeral recordings made by a broadcasting body by means of
its own facilities and used for its own emissions. Brussels Revision of 1948, at art. 11big(3) cite
from Peter Burger, supra, at 33.

192 the absence of any contrary stipulation, permission granted in accordance with paragraph (1) of
this Article shall not imply permission to record, by means of instruments recording sounds or
images, the work broadcast. It shall, however, be a matter for legidation in the countries of the
Union to determine the regulations for ephemeral recordings made by a broadcasting organization
by means of its own facilities and used for its own broadcasts. The preservation of these recordings
in official archives may, on the ground of their exceptional documentary character, be authorized
by such legidation. Berne Convention, at art 11bis(3).

? Peter Burger, supra, at 33-34.
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10 RANDOM HOUSE, INC. v. ROSETTA BOOKS LLC, _ F Supp. 2d __, 2001 U.S. Dis.
LEX1S 9456 (S.D.N.Y. 2001)
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Williams & Wilkins Co. v. United States %2 ] ¥, IJE” R
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12 Williams & Wilkins Co. v. United States, 172 U.S.P.Q. 670 (Ct. Cl. 1972), rev'd, 487 F.2d 1345
(Ct. Cl. 1973), aff’d, by an equally divided Court, 420 U.S. 376 (1975).

78



GASL ﬁ’[ VHS Ay £ VOD 7]‘?,?“ Fﬁi’fﬁl SN }%&Fﬂ

’FLFLIQEJI“FKJHJ% » By r‘[‘ﬁ;[if‘ jﬁ {“:HEV':VL E}:IHEJ?E:’;LFI -
FT'JFL&;; aﬁ[ﬂwf HLHBYH]D & 50 PE R 7 %Tpi'ﬁ' J#ﬁTU o
P2 PR Al DR YR B R R AL AR e A AR
EAJ/I@%’ D /IEE SR |FI ; EPJFHL‘F’LF /mﬁ;ﬁ FI@@M .
T R R (R

|7f‘~Ef [:E&lq%j:fﬁﬁ F [T Harper & Row — [ 1FrEh I iR » 7
ST EREEO T [T R B2 R B RO (B0 Bt ) B g
Bk S P o Rl AR R ) bfiﬁu R
fiet= S IV - l'ﬂi/[}iﬁ"&” S (SBAERY Y, « aPa it R =

TR (R ] 8 0 i) T PR [
S o

114

()

()

()

()

RGP ﬁﬂypﬂr? E'FU FELETY] - Eﬁrﬁm[ F ?ré[j;i"‘, F =

13 U.s. Supreme Court, Harper & Row, 471 U.S. 539 (1985) .
He 155~164 % 2

79



PITE VHS SRS B VOD ﬁ,?“ ﬁi’fﬁl E'J;I/ﬁé’r:ﬁ

P9 A EEEL AR (= 22832 )R TSP AR R Ry
M8 E AT o PR ORISR BLF B (R i 5 ARG
B (S EPUTERSH T~ RSP R~ SRR SE

BN o I IFE G O RS wS, - =483 fwa.
FIVE 55 8% P A WA B [ (e (S o FII2 |5 85 ] 3t Ty
S > AT R LY SR A (A A
FlIZRpIRYEY

T Y RO B T T AR R S R E TR
FOR=thal - PR W EREE - T - lﬁ“"ﬂ?ﬂﬁ?ﬁpu > FERL
= 0P a0 P = S ARy - TR T~ T R
HARLPABH - F gl gy - s S (e
PRI TRV (NI 8L SR ST 9E Y~ - RLA RS
= EG ~ S R T S IV e 2 S [@%’gl -
it FUPIP={R R AT 5 BT AP T VIR PR RS et ™
SEFTIfl- L SRR o ST B - = kL
Tt t fd [ (Eg @ o T AR KTV RIS EI VHS
FLEVERIPYE (B EIIE] VOD FRkES ST o H P KTV %’?{fg@"’*ﬁ
W T 12 BRIVt VOD J2H 7 KL [y 2 Fress
T ? R TN > i~ 352 KTV OEE SR [ E‘J?‘y’% kL
PR TR S B8 ST KTV S8 i %%ﬁﬁﬁfé%ﬁﬁ i
LA RIS VOD [ . ﬁj:g KTV H £ =407 5P
T FLRLIAG R T BBl 2l i 80— ) ?ﬁv 2%l
o BRI T R ] j%ﬁ"ﬁg‘ﬁ}l S KTV £ 2 F
PR 8 T INEVIRIE R T SRR D o 48 Vo B R PR T

15 %11 Pierre N. Leval, Toward a Fair Use Standard, 103 Harv. L. Rev. 1105 (1990)

80



ST VHSEERAS £ VOD 7]?‘,?“ Fﬁi’fﬁl SN }%&Fﬁ‘

B R - HO s KTV RS SRIPUs 4 2 ) H P KTV
%k’?ﬁi"’fﬁ\ﬁﬁd%#~ KTV iwpfjfgﬂggm?vfg%HE'J;V%IF%; R
PR @2 TR S gV AR - g ReRT T PR T ST
TP g S S T AR S YR

81



T VHSHEERSY £, VOD 7}?‘,?“ ﬁi’iﬁl E‘J;'/}%EF?]‘

82



CURN (I TJJJ‘”"%@“ ST AT LR
SR SR IR SRt LR

5y A WL SRR A

ﬁi’fﬁﬁ' R GE T T AR b f‘%ﬁpﬂfﬁiﬁf ' 2 RLRLAE [
KL FPEERUR (5™  7H 4 B £ R P RLSS S (A~ 37 A
[ %ﬁjﬂfg}ﬁ RIS »F—[il[g[ﬁ' Eldwfrﬁﬁ,ﬁg;%@%ZOOlEp Dan L. Burk,
Julie E. Cohen 33 %%+ Harvard Journal of Law & Technology [ JFF”@ jf*F’,
HHT ,%IEB“ %‘%pﬁdi;‘p [E-f% TPFUJJH»’”JB“J“nLﬁEUr%?l‘Eﬂﬂ‘
E%i mz@% I"E’F@ELJ (i - ﬁﬂﬂfiﬁjﬂiﬂ 9 h FR ARV E i W”F”T Hi}-{“"
R (P 7‘+ﬁ?@ HI@J#F’[LI' H H‘Efvﬁi'igtﬁj , 7‘»1@?’%‘1 — FEfZ-
W48 (market failure) puzr 50 o SUBIT ﬁ%é’fiﬁﬂ%j— =R
Bl D (Y [H9 e P i e N oy
SR ET ﬁigﬁfﬂﬁﬁ FI'JT'? 2R E#J%EJﬁlflf’/fff’?‘/ij =8 ,~mipa}
2R T D ‘120*@7% T FHERTHCRO AR Hidh S AR EA e

—l
— ~

(hn

i 4‘%

Cary v. Keardey, 4 Esp. 168 (1802)

Dan L. Burk, Julie E. Cohen , FAIR USE INFRASTRUCTURE FOR RIGHTS
MANAGEMENT SYSTEMS, Harvard Journal of Law and Technology, Fall, 2001
Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 560 (1985).

Lydia Pallas Loren , REDEFINING THE MARKET FAILURE APPROACH TO FAIR USE
IN AN ERA OF COPYRIGHT PERMISSION SYSTEMS, Journa of Intellectual Property Law,
Volume 5 Fall 1997, P2 Wendy J. Gordon, Fair Use as Market Failure: A Structural and
Economic Analysis of the Betamax Case and Its Predecessors, 82 Colum. L. Rev. 1600 (1982);
Michael G. Anderson & Paul F. Brown, The Economics Behind Copyright Fair Use: A Principled

and Predictable Body of Law, 24 Loy. U. Chi. L. J. 143 (1993); Raskind, supranote 6.
120

117

118

119

83



ST B B P s R L

PUREZIETY e i B RE U RO PR - P R T T
R E I TIEG « fophyie Aerl > S5 IMREH T KTV ([ ot
B R Tl AR B =127 2 -

FU T TR (AL R R R e e /7 g 2 IS
RLFERUP PR = for PR PVRRIE S 1SP 0 AR 1D ~ S
P AR S S e R P PSR L OB 1 R E
e B BT RAR T 5 PR RN TR ) ﬂf?j??{ﬁ”ﬂ&?ﬂﬁ&
HEE TV B J%@V%ﬁﬁ MR PR ﬂ [%'IEU B o =
=5 e l*?%“&ﬁ'l?ﬁ NENURER LS ANl }b’fﬁﬁh INEIE GRS
(gl
(1) FESCBPVRRE 8055 F 4% ’ﬁ'ﬁ,,&lfﬂifl SRR e
USSP (] 2 RS~ FE R o RS si I@F@? 93 65 AL
P E TSRS Sl sk g R
(2) PRI (G (B I T B » 7l gl (=4 ol amE Ipy
myp%ﬁm‘*g (e BT T RL BT R (7 B P
¥ Rl JIZ"‘E e R B R o [N
I ',f,iik 2 ot
(3) ST PHAVRAN L o @1 Bl 7 BRI 2 R 5 00 3
FETHHAARYAY - BTODG0R AR B AR P E P g ! i e
ATE VRS o T T RAT LS 2R R B SR
ARV YRR PR 5 FERY, o R Y Y S b

121
o

R R TR R TP o RS P ORI S

121 Sony Corp. of Americav. Universal City Studios, Inc., 464 U.S. 417 (1984)

SONY SONY SONY

84



ST B R R SR L

)fg‘lﬁ‘i T BB RY S o I 2 g R gaﬁﬂ 53 ° ,s ﬁ’%@ﬂ%&?ﬁ}
@Eiﬁmﬁfﬁ'fﬁl FRRE > E T AR B FEYR ] SONY 2 Filpv R
F o xg*“iip@ R [EIF2HEE 1 i PG oA R 1 - 1979 &
LRI P B SONY il (19 Batamax Sy - ]| fiipl
BT Al S e 1 ;LFI_[[:E{ﬂﬁE £t VCR PRl - R -
Fﬁ@;%»’@i%&%{ﬁm‘*gl e =yl |§§1 . %ggg[pja‘“gl ,ﬂ 7
AR P R R ERY, > 7 AR (R /IQFJF > SONY > FlH[IHE-
LHF}%’IF&“ e e E Hl:Er:s‘zf:l%lEJi&?,ﬁhﬁ”ﬁpﬁiE'F” TH [}tvflil
(B TEFRE 0 1 S 85 o S T S 7] 28 J%ﬂfﬁz 1979
o P9 R B A SONY 57 - 1981 & f%ﬁiﬁ R R R pcE
PIHCE IR i - 1984 = o SRR dink e »’@Elf%%’ﬁﬁﬁl
bl 0yl E AP SONY AR o i dak By iR e 2] vt [y 72
i (time- shifting) (R PSRFESHINTY 2] » ke 78 FR0 ) 20
‘ﬁ’iﬁf’ =Gl 32 TFJ;’F =i 'fb’f[ﬂi”“““’?ﬂ B =i pﬁhﬁ“ %
£Tﬁ’lgm “*I[*’LI ﬁdﬂﬁﬁ Ped [E W\Eurﬁﬂm’ UIJ?F,*,“%EJ(FJHVGIG
copy ) VARSI » ') X B (kI EFEL T (copies) iiﬂ}i‘i‘liﬁ,%
HIIpuEL] (copy) » T iyfif i 32 e A1 Bﬁefliﬁilﬂtﬁ‘/%F T
FITE L] copies - &) i 1 (I (121 -

El |¢[f+§”l’ﬁ|§ ﬁE’%I bgﬁiﬁ[ﬁégiﬁ Iﬁ;ﬁij/_k » L5 IL[l/uFIEJ}E,/g';H:L
('space-shifting) fUffsd. » A RIFLIELIG R (HP9(F F1907 CD _FRoRy
T Jf :El%’_ﬁ,zif 1B PP i E&?ﬁ‘ Fo %ﬁﬂﬁ o ELﬁ E,L}H CD FAvEY

22 Sony Corp. of Americav. Universal City Studios, Inc., 464 U.S. 417 (1984)

123 Bruce R. CURRENT PUBLIC LAW AND POLICY ISSUES: INFORMATION WANTSTO
BE FREE Poquette, Hamline J. Pub. L. & Pol'y 175, Hamline Journal of Public Law & Policy,
Fall, 2000.

124 Copyright Highway 258 89 12

85



ST B B P s R L

HIF2EhE] MP3 PF&?_‘,—‘@"QTEI T Elﬂj@?fﬁiﬂlﬂ%gi}ﬁm T
’g..l i U“J[ﬂjﬁif.?lﬁiﬁ* =3 EE@“ B PR TH=f] umlerﬁB pefise
H R R H AR SR RL Ay P 5 R Y A TR 2 25
fifes ﬁﬁ"ﬁﬁarF Fﬂigu%l‘a‘}ﬂ B 20 iR P E TS F\'ﬁ
”&?iPwWNHW”ink ?ﬁmﬁﬂ«ﬁﬁ S|t 2
PRI T PRV e R 91 0 A 2 T
Recording Indus. Ass'n of Am. v. Dlamond Multimedia Sys., Inc.f~% {F
It SR 2 & RIO G MP3 R bRl f AR - 5 e 5 B
ﬁ’f%?fxﬂé«'ﬁﬁﬂé%‘?@ PR O PR IR T RLARR R T
fm R BT S R e i
P (ELRLE PR SRR~ i R FAPEAR T 955 BV E Bl
5 (A PR G PSS 2 AP RRLRL R0 25 UG-

Hi

T8 AR E O R

SB[ BET RS R E VRS R Y« IR
JF\'F%% F?i P2 %'IFU“ IR TUH;IJ\EJ#FJ}; i ,iﬂiﬁllugﬁ
BTN gt /‘}EIFBEI EJ[J,LA,FJ@%A\J;:T%@@ , *‘—gfg,u#r%ﬁiﬂﬁ}%\[aylpq
Ao 3955 o 7 Google FVpus T ! (information location toolS)fivs’

2 Diamond Multimedia RIO MP3
MP3

RIAA RIO( MP3 )

Recording Indus. Assn of Am. v. Diamond Multimedia Sys.,
Inc.,180 F.3d 1072, 1079 (9th Cir. 1999)

126 51y Napster %7/ A & M Records, Inc. v. Napster, Inc. 239 F.3d (9th Cir. 2001)

86



ST SIS R R SR

(FFITTs 2006 & 1 5] 19 FIo [ 5E EAERAIRTL LRI Google
Cache pufiiir # (ERL T Bk 'ﬂ“f@?ﬁ?%‘/ [Ef)E % (The Digital Millennium
Copyright Act, DMCA) 27 512 {5 57 (b)*® TFifre AT 257 i (system
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512 b  (2) Conditions. - The conditions referred to in paragraph (1) are that-

(A)the material described in paragraph (1) is transmitted to the subsequent users described in
paragraph (1)(C) without modification to its content from the manner in which the material was
transmitted from  the person described in paragraph (1)(A);

(B) the service provider described in paragraph (1) complies with rules concerning the refreshing,
reloading, or other updating of the material when specified by the person making the material
available online in accordance with a generaly accepted industry standard data
communications protocol for the system or network through which that person makes the
material available, except that this subparagraph applies only if those rules are not used by the
person described in paragraph (1)(A) to prevent or unreasonably impair the intermediate
storage to which this subsection applies;

(C) the service provider does not interfere with the ability of technology associated with the
material to return to the person described in paragraph (1)(A) the information that would have
been available to that person if the material had been obtained by the subsequent users
described in paragraph (1)(C) directly from that person, except that this subparagraph applies
only if that technology -

(i) does not significantly interfere with the performance of the provider's system or network or
with the intermediate storage of the material;

(i) is consistent with generally accepted industry standard communications protocols; and

(iii)does not extract information from the provider's system or network other than the
information that would have been available to the person described in paragraph (1)(A) if
the subsequent users had gained access to the material directly from that person;

(D) if the person described in paragraph (1)(A) has in effect a condition that a person must meet
prior to having access to the material, such as a condition based on payment of a fee or

provision of a password or other information, the service provider permits access to the stored
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material in significant part only to users of its system or network that have met those
conditions and only in accordance with those conditions; and

(E) if the person described in paragraph (1)(A) makes that material available online without the
authorization of the copyright owner of the material, the service provider responds
expeditiously to remove, or disable access to, the material that is claimed to be infringing upon
notification of claimed infringement as described in subsection (c)(3), except that this
subparagraph applies only if —

(i) the material has previousy been removed from the originating site or access to it has been
disabled, or a court has ordered that the material be removed from the originating site or that
access to the material on the originating site be disabled; and

(ih)the party giving the notification includes in the notification a statement confirming that the
material has been removed from the originating site or access to it has been disabled or that a
court has ordered that the material be removed from the originating site or that access to the

material on the originating site be disabled. Cache 107

o Band, Jonathan, The Google Print Library Project: A Copyright Analysis
130 A & M Records, Inc. v. Napster, Inc. 239 F.3d (9th Cir. 2001)
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31 Napster argued that they met these five conditions under 512(a), stating:

(1) aNapster user, and never Napster itself, initiates the transmission of MP3 files;

(2) the transmission occurs through an automatic, technical processes without any editorial input
from Napster;

(3) Napster does not choose the recipients of the MP3 files;

(4) Napster does not make a copy of the material during transmission; and

(5) the content of the material is not modified during transmission.
Bruce R. CURRENT PUBLIC LAW AND POLICY ISSUES: INFORMATION WANTSTO

BE FREE Poquette, Hamline J. Pub. L. & Pol'y 175, Hamline Journal of Public Law & Policy, Fall,

2000.
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§ 108. Limitations on exclusive rights: Reproduction by libraries and archives
(a) Except as otherwise provided in this title and notwithstanding the provisions of section 106, it
is not an infringement of copyright for a library or archives, or any of its employees acting
within the scope of their employment, to reproduce no more than one copy or phonorecord of a
work, except as provided in subsections (b) and (c), or to distribute such copy or phonorecord,
under the conditions specified by this section, if—
(Dthe reproduction or distribution is made without any purpose of direct or indirect commercial

advantage;
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(2) the collections of the library or archives are
(i) open to the public, or
(ii)available not only to researchers affiliated with the library or archives or with the
ingtitution of which it is a part, but also to other persons doing research in a specialized
field; and
(3)the reproduction or distribution of the work includes a notice of copyright that appears on the
copy or phonorecord that is reproduced under the provisions of this section, or includes a
legend stating that the work may be protected by copyright if no such notice can be found on
the copy or phonorecord that is reproduced under the provisions of this section.
108
@ 106

(b) (©
D
2
(i)
(i)
©)
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141 (b) The rights of reproduction and distribution under this section apply to three copies or

phonorecords of an unpublished work duplicated solely for purposes of preservation and

security or for deposit for research use in another library or archives of the type described by

clause (2) of subsection (a), if—

(1) the copy or phonorecord reproduced is currently in the collections of the library or archives;
and

(2) any such copy or phonorecord that is reproduced in digital format is not otherwise
distributed in that format and is not made available to the public in that format outside the
premises of the library or archives.

(b)
@ @

D
(2
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142 (c) The right of reproduction under this section applies to three copies or phonorecords of a

published work duplicated solely for the purpose of replacement of a copy or phonorecord that is

damaged, deteriorating, lost, or stolen, or if the existing format in which the work is stored has

become obsolete, if—

(2) the library or archives has, after a reasonable effort, determined that an unused replacement
cannot be obtained at afair price; and

(2) any such copy or phonorecord that is reproduced in digital format is not made available to
the public in that format outside the premises of the library or archivesin lawful possession
of such copy.

For purposes of this subsection, a format shall be considered obsolete if the machine or device

necessary to render perceptible a work stored in that format is no longer manufactured or is no

longer reasonably available in the commercial marketplace.

©

D
(2
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143 () Nothing in this section—

(1) shall be construed to impose liability for copyright infringement upon a library or archives or
its employees for the unsupervised use of reproducing equipment located on its premises:
Provided, That such eguipment displays a notice that the making of a copy may be subject to
the copyright law;

(2) excuses a person who uses such reproducing equipment or who requests a copy or
phonorecord under subsection (d) from liability for copyright infringement for any such act,
or for any later use of such copy or phonorecord, if it exceeds fair use as provided by section
107,

(3) shall be construed to limit the reproduction and distribution by lending of alimited number of
copies and excerpts by alibrary or archives of an audiovisual news program, subject to clauses
(1), (2), and (3) of subsection (a); or

(4) in any way affects the right of fair use as provided by section 107, or any contractual
obligations assumed at any time by the library or archives when it obtained a copy or
phonorecord of awork in its collections.
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144 Sonny Bono Copyright Term Extension Act, CTEA
145 )

(1) For purposes of this section, during the last 20 years of any term of copyright of a published
work, alibrary or archives, including a nonprofit educational institution that functions as such,
may reproduce, distribute, display, or perform in facsimile or digital form a copy or
phonorecord of such work, or portions thereof, for purposes of preservation, scholarship, or
research, if such library or archives has first determined, on the basis of a reasonable
investigation, that none of the conditions set forth in subparagraphs (A), (B), and (C) of
paragraph (2) apply.

(2) No reproduction, distribution, display, or performance is authorized under this subsection if—

(A) the work is subject to normal commercial exploitation;

(B) acopy or phonorecord of the work can be obtained at a reasonable price; or

(C) the copyright owner or its agent provides notice pursuant to regulations promulgated by the

Register of Copyrights that either of the conditions set forth in subparagraphs (A) and (B)
applies.
(3) The exemption provided in this subsection does not apply to any subsequent uses by users other

than such library or archives.
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168 (1) Zulédssig sind einzelne Vervielfaltigungen eines Werkes durch eine natirliche Person zum

privaten Gebrauch auf beliebigen Trégern, sofern sie weder unmittelbar noch mittelbar

Erwerbszwecken dienen, soweit nicht zur Vervielfaltigung eine offensichtlich rechtswidrig

hergestellte Vorlage verwendet wird. Der zur Verviefdtigung Befugte darf die

Verviefdtigungsstiicke auch durch einen anderen herstellen lassen, sofern dies unentgeltlich

geschieht oder es sich um Vervielfdltigungen auf Papier oder einem &hnlichen Tréger mittels

beliebiger photomechanischer Verfahren oder anderer Verfahren mit dhnlicher Wirkung handelt.
169 (2) Zuléssig ist, einzelne Vervidfaltigungsstiicke eines Werkes herzustellen oder herstellen zu
lassenl.

1 zum eigenen wissenschaftlichen Gebrauch, wenn und soweit die Vervielfaltigung zu diesem
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Zweck geboten ist,

2.zur Aufnahme in ein eigenes Archiv, wenn und soweit die Vervielfdltigung zu diesem Zweck
geboten ist und als VVorlage fur die Vervielféltigung ein eigenes Werkstiick benutzt wird,

3.zur eigenen Unterrichtung Uber Tagesfragen, wenn es sich um ein durch Funk gesendetes Werk
handelt,

4.zum sonstigen eigenen Gebrauch,

a) wenn es sich um kleine Teile eines erschienenen Werkes oder um einzelne Beitrdge handelt, die
in Zeitungen oder Zeitschriften erschienen sind, b)  wenn es sich um ein seit mindestens zwei
Jahren vergriffenes Werk handelt.

Diesgilt im Fall des Satzes 1 Nr. 2 nur, wenn zusétzlich

170 (5) Absatz 1, Absatz 2 Nr. 2 bis 4 sowie Absatz 3 Nr. 2 finden keine Anwendung auf
Datenbankwerke, deren Elemente einzeln mit Hilfe elektronischer Mittel zugénglich sind. Absatz
2 Nr. 1 sowie Absatz 3 Nr. 1 finden auf solche Datenbankwerke mit der Mafl3gabe Anwendung,
dass der wissenschaftliche Gebrauch sowie der Gebrauch im Unterricht nicht zu gewerblichen
Zwecken erfolgen. zu verleihen, bel denen kleine beschédigte oder abhanden gekommene Teile
durch Vervielfaltigungsstiicke ersetzt worden sind.

(6) Die Vervidfdtigungssticke diurfen weder verbreitet noch zu offentlichen Wiedergaben
benutzt werden. Zuléssig ist jedoch, rechtmd@Rig hergestellte Vervielféltigungsstiicke von

Zeitungen und vergriffenen Werken sowie solche Werkstiicke
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