Revision of EU legislation
on design protection

Adriana van Rooden
Intellectual Property Unit, European Commission, DG GROW

2022 EU-Taiwan Seminar on Design Protection




Where are we?

e Directive 98/71/EC and Council Reqgulation (EC) No 6/2002 > 20
years old.

e Revision of designs acquis announced in IP Action Plan of
25/11/2020

e In 2020, the Commission concluded an evaluation of EU
leqgislation on design protection

e Two public consultations from 18/12/2018 until 30/04/2019 and
from 29/04 to 22/07/2021.

 Draft Impact Assessment Report: green light RSB 24/11/2021.
e Currently work on proposals.




Evaluation Report — conclusions

Overall conclusion:

The EU legislation on designs still broadly fit for purpose. However, a number
of relevant shortcomings identified.

What are those shortcomings?

Lack of clarity and robustness
on the certain key elements
of design protection

Lack of coherence
of procedural rules

Sub-optimal fee levels

Outdated/complicated
and fee structure

procedures
Incomplete single

market for spare parts
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_ Revision of design legislation — tentative aims

»Bringing single market for spare parts closer to completion.

»Make the RCD protection system more accessible and efficient
for individual designers, SMEs and design intensive industries.

»Enhancing complementarity and interoperability between the
Community and national design systems, in particular through
harmonisation of procedural rules. .



How?
By exploring ways to:
« Harmonise the laws on spare parts protection. f

« Streamline and simplify CDR procedures, in alignment with

those for EUTM Q

o Adjust fee levels and the fee structure for RCDs %

 Harmonise national laws and align them with the RCD system
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Lack of harmonisation for spare parts

 What are we talking about?

- ,Must match” for the restoration of the orginal outer appearance.

~d
« Some Member States offer design protection, others not.
e Design right offers monopoly.

 Must match — so no alternative. .



Spare parts EU level <-> national level

Artl C | e 11 O C D R CO ntal n S tran Sltl O n al Table A.5.1. Implementation of repair clause in the EU Member States
“repair clause”. o <m0
L . Austria (AT) no Ireland (IE) yes
Exempts visible repair spare parts from  saman yes iy (D o
. ulgaria no atvia yes
p rote Ctl on. Croatia (HR) no Lithuania (L1T) yes
. . . - gz:chsl{(:‘pil):hc (CZ) nz ll\—/lal::a (t;:l)T;é, - z::)S
Article 14 DDir. contains transitional Denmark (DK)*  no Netherlands (NL) yes
‘ y Estonia (EE) no Poland (PL) yes (2007)
freeze-plus clause’. Finland (FI o Porugal BT)  no
France (FR) no Roman‘ia (RO) no
Member States to retain their national e Ao i R
provisions. Change is only possible in iRt e xS
Case Of eXCI u d I n g p rotectl O n . .-ci:nii%ﬂor:g:tzg?;;ldusma] design protection in Europe (2016) and Beldiman

Result: a patchwork of conflicting
natlonal IaWS. - European

Commission



Patchwork of conflicting national laws

Earlier attempt to liberalise the spare parts aftermarket failed.

Proposal to amend Art 14 DDir (COM(2004)582) was
withdrawn in 2014.

Reason: blocking minority in the Council led by Germany and
France.

Legal situation in these countries has recently changed.

Germany introduced a repair clause exemption in December
2021. France introduced a partial and sectorial repair clause
exemption.



Lack of harmonisation

Anticompetitive and disruption of trade.
Legal uncertainty, particularly detrimental for SMEs.

Where spare parts are protected, right holder has market
power over repair shops and customers (“lock-in effect”).

Against the spirit of the Antitrust Motor Vehicle Block
Exemption Regime.

EU consumers overspend 450 to 720 million euros
annually on purchase of visible automotive spare parts.



Liberalisation of spare parts aftermarket?

Arguments contra exemption of
protection for spare parts

e Would be alien to IP system.

« Would deprive car manufacturers
of a fair return on investment.

 Would eliminate the incentive for
Innovation -> reduced design
diversity.
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& Liberalisation of spare parts aftermarket?

Arguments against protection for spare parts

 Would be against the purpose of design protection, i.e. to
foster creativity through design innovation.

 Would lead to elimination of competition in the aftermarket.

There Is no design alternative.
o Lack of fair competition would lead to reduced consumer

choice and higher prices. 3
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Approximation of parallel design systems
" How?

* Through further approximation of national laws and their
coherence with the RCD system.

* Including procedural aspects that are currently not included in the
Directive.

* E.g.: new means of representation, multiple applications,
deferment of publication, no prior art examination, invalidation
proceedings before the IP office.

» Benefits: Easier and less costly design protection across MS.



More accessible and efficient RCD system

« How? Simplification of procedures + change fees

» Modernize representation requirements (dynamic 3D-
representation and video filing)?

» Abolition single class requirement for multiple applications?
» Reduction of registration or renewal fees?
e Benefits:
» Cheaper acquisition of the right for SMEs.
> Better use of the designs in the register.



Keep In touch

il

Review of the EU rules on Industrial designs
Intellectual property — review of EU rules on industrial design (Design Regulation)
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Intellectual property — review of EU rules on industrial design (Design Directive)

Evaluation of EU legislation on design protection
https://ec.europa.eu/info/law/better-requlation/have-your-say/initiatives/1846-

Evaluation-of-EU-leqgislation-on-design-protection

DG for Internal Market, Industry, Entrepreneurship and SMEs
Unit C4 Intangible Economy
Designs Team: Tomas Eichenberg and Adriana van Rooden

+32 2 29 87458
Adriana.van-Rooden@ec.europa.eu
GROW-C4@ec.europa.eu

European
Commission



(cc) (B

© European Union 2021

Unless otherwise noted the reuse of this presentation is authorised under the CC BY 4.0 license. For any use or reproduction of elements that are
not owned by the EU, permission may need to be sought directly from the respective right holders.

@

o

%} Europe_an.
= Commission



